AN INTRODUCTION TO
THE HISTORY OF INTEREST
ARBITRATION IN THE
UNITED STATES

By Barry Winograd'

yan Howard, the star first baseman for the Phila-
Kielphia Phillies steps to the plate. Crowds wait

or the slugger to smash a home run, something
he has done with remarkable regularity since entering
the big leagues a few years ago. Mr. Howard also hit
a mammoth home run when he entered the salary
arbitration forum of major league baseball in 2008,
after he and the Phillies’ owners were unable to agree
on how much he should be paid. A salary arbitration
panel heard the dispute under a system established by
the collective bargaining agreement (CBA) covering
the major league baseball clubs and the baseball play-
ers’ union. After weighing the evidence on the parties’
competing final offers, the arbitrators decided that Mr.
Howard should be paid a record-setting $10 million for
his next baseball season.?

Burrowing beneath the headlines, the story was only
in part the sizeable figure that Mr. Howard secured. A
bigger story for fans of labor relations (and perhaps
baseball, too) was the startling success, again, of an
arbitration system designed to decide salaries if owners
and players cannot agree. How could such a large salary
award be considered a example of a successful system?

The author is an arbitrator and mediator The answer is that the award was a striking exception to
in Oakland, California, and a member the usual pattern. Over nearly three decades of baseball
of the National Academy of Arbitrators. salary arbitration, only a handful of cases are resolved
He has served on the adjunct law school by arbitrators each year, while several dozen are settled
faculty at the University of California, through voluntary agreement between owners and play-
Berkeley, and the University of Michigan, ers without going to hearing.? Instead of losing control
teaching labor law and arbitration. over the outcome by risking the submission of their
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differences to arbitrators, the parties usually find
a compromise that works, and the game goes
on.* As an example of this, earlier in 2010, Tim
Lincecum, the star pitcher for the San Francisco
Giants, reached a settlement with his team just
hours before a salary arbitration hearing was
set to begin.’

Baseball’s salary-setting procedure is a form
of “interest arbitration.” Parties use interest ar-
bitration to settle differences when an impasse
blocks a final agreement over contract terms.
Interest arbitration, in effect, is a way to form
a contract, either in whole, or in part. Interest
arbitration differs from “grievance arbitration,”
a method of deciding disputes that arise after
a collective bargaining agreement (CBA) is in
place. Grievance disputes involve the interpreta-
tion and application of an agreement. To stick
with the baseball example, a union relying on an
existing CBA can chal-
lenge a player’s suspen-
sion for misconduct by
asking a grievance arbi-
trator to decide if there
was sufficient cause for
the discipline.

Interest arbitration is
used not only for salary
disagreements in base-
ball, or other sports, but
for many labor relations
disputes in private and
public sector settings

States and Canada. In
such cases, arbitrators
typically are called upon
to determine more than the wage payment to a
single employee; at times, being asked to resolve
disputes valued at tens of millions of dollars. If
interest arbitration was not used, what would
happen? Instead of living with a continued
stalemnate, the parties might opt for strikes and
lockouts as economic weapons to press their will
on an adversary.

In terms of motivating forces, interest ar-
bitration works as an alternative because, in
preparing for interest arbitration, each side feels

In addition to facilitating
the recognition of unions as
employee bargaining agents,
and strengthening penalties
against employers engaging
in labor law violations, EFCA

would authorize interest
arbitration if parties cannot
resolve contract differences

__in their first round of
throughout the United negotiationsaﬂ:e a union .

compelled to make offers that are more likely
to be acceptable to an arbitrator as the day of
reckoning approaches. In effect, the process
requires negotiating parties to move closer in
bargaining if one side’s proposal is to be deemed
more reasonable and adopted. If the system is
functioning properly, each side will choose a
negotiated outcome as a better alternative to the
uncertainty of the decision-making outcome in
arbitration. Paradoxically, interest arbitration
works best when a hearing never takes place.

There has been heightened attention paid to
interest arbitration because of the Employee
Free Choice Act (EFCA), a legislative proposal
to amend the National Labor Relations Act
(NLRA) in several important respects.* EFCA,
once thought to be high on the agenda for
the Obama Administration and a Democrat-
controlled Congress, has been placed on a
side burner as focus
on has shifted to oth-
er legislative subjects.
However, the issue of
possible labor law re-
form lingers as the 2010
mid-term elections ap-
proach, particularly if
the Democrats retain
a sufficient majority to
push for passage after
the elections.

In addition to facili-
tating the recognition
of unions as employee
bargaining agents, and
strengthening penal-
ties against employers
engaging in labor law violations, EFCA would
authorize interest arbitration if parties cannot
resolve contract differences in their first round of
negotiations after a union is recognized. EFCA’s
interest arbitration component has drawn fire
from opponents. Their charges range from an
argument that arbitration under EFCA would
be an unconstitutional deprivation of employer
property rights and due process, to the claim
that, as a practical matter, it would skew bar-
gaining by giving labor unions substantial and
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undeserved leverage when negotiating.” Oppo-
nents also disagree about whether the use of in-
terest arbitration in several Canadian provinces
has succeeded, and whether this experience is
valuable precedent for the United States.® Pro-
ponents of EFCA argue that criticisms of EFCA
are not well-founded.’

The purpose of this article is not to answer
who is right and who is wrong in determining
whether interest arbitration should be included
as part of EFCA. Instead, this article offers a
brief history of interest arbitration as a means
of resolving bargaining disputes in this country.
Those wishing to go beyond this introduction
will not lack for resources. The leading treatise
in labor arbitration devotes a dense chapter
of nearly 100 pages to the subject, filled with
footnotes to hundreds of cases, as well as tables
and charts detailing interest arbitration pro-
cedures and laws in jurisdictions throughout
the country.”’ To delve deeper, the reader also
can go to the published proceedings of the
National Academy of Arbitrators (NAA), an
organization of labor-management arbitrators
with nearly 600 members. Since the NAA’s
founding in 1947, and through 2007, 53 articles
and commentaries have been provided on the
subject at Academy meetings." Should EFCA
pass, the interest arbitration process will be
part of a new statutory framework, but it will
not be new to those who practice in the field
of labor relations.

Interest arbitration was used extensively in
the United States during the 20th century as an
alternative to strikes; to head them off before-
hand or to settle them once underway. An early
step in this direction involved Louis Brandeis,
then a well-known progressive business at-
torney in Boston and later a renowned justice
on the Supreme Court. In 1910, he was asked
to serve as a third party neutral during a pro-
tracted strike in the New York apparel industry.
His conciliation efforts resulted in a “Protocol
of Peace” that provided a dispute-resolution
framework for several years.”? In succeeding
decades, interest arbitration was used where
union strength was evident, and employers saw
a peaceful resolution as a desirable alternative
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to strikes, even if it meant giving up a final say
over deals to be made.?

During the Second World War, the use of in-
terest arbitration was greatly expanded under the
auspices of the War Labor Board, which opened
its doors in January 1942 and terminated opera-
tions in December 1945."* In order to maintain
war time production with minimal disruption,
the War Labor Board afforded unions a means
of securing wage adjustments. For its part, a large
segment of the labor union movement made
no-strike pledges to keep production on track.
To settle wage and other contract terms, the War
Labor Board over its four year life had a staff
of 2,600 employees. More than 20,000 cases
were initiated, and 17,650 were decided, many
of which involved impasse disputes decided by
interest arbitrators. While there were exceptions,
particularly the Mine Workers Union led by
John L. Lewis, the labor movement as a whole
made a political commitment to support the War
Labor Board.

Interest arbitration continued to be widely
used in U.S. industry after the war, parallel
to a great increase in strikes during that same
period. Between 1946 and 1949, an analysis
of interest arbitration decisions shows 194
published awards.” This number dropped
substantially in the 1950s and after.’® This
decline coincided with collective bargaining
agreements becoming longer in duration, more
complicated in the range of subjects addressed,
and without provisions for mid-term contract
reopeners. With these changes, the risks for
the parties became greater when delegating
decisions to third parties, and interest arbitra-
tion was used less frequently. Published awards
issued each year dropped to single-digit levels.
Along with this decline, the impact of the Taft-
Hartley labor legislation in 1947 was felt with
amendments to the original NLRA that cur-
tailed the use of economic weapons, especially
secondary boycotts, and that opened the door
for employers to sue unions for unauthorized
and unlawful strikes.

A review of private sector interest arbitration
awards from this mid-century period finds deci-
sions in an array of industrial settings, including
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railroads, utilities, transit, communications, and
printing. Those who arbitrated the disputes often
had worked for the War Labor Board, and are
legendary figures in the field of labor arbitra-
tion. Among them were Clark Kerr and Robben
Fleming, labor relations professors who, in the
1960s, became the presidents of the University
of California and the University of Michigan,
respectively. Other arbitrators were Willard
Wirtz, John Dunlop, and Bill Usery, each later
serving as a Secretary of Labor in a presidential
administration. Most of the founders of the NAA
had experience with War Labor Board disputes.
While the present work of NAA members
largely involves grievance cases, many continue
to preside over interest arbitrations.

A major shift in interest arbitration took place
with the upsurge in public sector labor union
organizing beginning in the 1960s.” Over the
past few decades, many state and local govern-
ments have approved interest arbitration pro-
cedures as a means of preserving public service
without interruption by strikes, slowdowns, or
other concerted activity. In particular, interest
arbitration has been adopted to resolve police
and firefighter bargaining impasses. Interest
arbitration also has been widely used in public
education. In some jurisdictions, interest arbitra-
tion has been blended with mediation to create
“med-arb” procedures.

After many years of use, some settled prin-
ciples have developed that govern interest
arbitration in the United States. In the private
sector, interest arbitration cannot be pursued as
a mandatory subject of bargaining to the point of
impasse.”® Once agreed upon, the duty to partici-
pate in interest arbitration proceedings continues
past the expiration of a collective bargaining
agreement, but it cannot be self-perpetuating as
part of an interest award for a successor agree-
ment.”® Interest arbitration is enforceable under
Section 301 of the Labor-Management Relations
Act, a feature of the Taft-Hartley amendments
to the NLRA, and is owed deference on judicial
review similar to that which governs grievance
arbitration decisions.?’

In the public sector, interest arbitration typi-
cally is not a voluntary process, but more often

is compelled by statute or local ordinance. In
that respect, absent a state constitutional or
statutory prohibition, interest arbitration has
survived challenges that itis an unlawful delega-
tion of governmental authority. In California,
for example, interest arbitration cannot be
imposed by state law on local municipalities
that possess independent chartered status under
the state’s constitution, and can only be used
with local legislative or voter approval.?' For
federal sector employees, interest arbitration is
within the province of an agency dedicated to
carrying out that function, the Federal Service
Impasses Panel.?

An analysis of interest arbitration decisions
demonstrates that certain standards are relied
upon that extend across the private and public
domains.?® As a result, interest arbitration can
be viewed as an extension of the bargaining
process. By applying standards developed over
decades of interest arbitration practice, arbitra-
tors are not working in the dark, or without a
rational framework for resolving the parties’
disagreements. Rather, arbitrators come to the
task near to the end of the process, after many
rounds of bargaining, and usually with a back-
drop of positions being narrowed over time.

In deciding cases, arbitrators examine such
factors as the value of an overall wage and ben-
efit package; comparable wages and working
conditions, internally and externally; geographic
differentials; an employer’s ability to pay; the
cost of living index; skill and training needs;
hiring and retention markets; employee turn-
over; prevailing practices in the workplace; and,
changes in circumstances justifying a departure
from what was acceptable in the past.?* On is-
sues such as these, if one of the parties is seek-
ing a dramatic modification of the status quo,
the arbitrator probably will assign the burden
of persuasion to the party that is proposing the
major change. By the end of a hearing, as the par-
ties move closer in their bargaining positions on
specific issues, they may be inclined to settle the
matter themselves, rather than transfer control to
a third person. Ultimately, a multi-faceted ap-
proach to impasse resolution is utilized because
it approximates a collective bargaining outcome
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with trade-offs and concessions to accommodate
different interests.

To render decisions, interest arbitration usual-
ly falls into one of three designs.”® One approach
permits an arbitrator to exercise discretion as to
each issue in dispute. A second method, widely
used, directs an arbitrator to select a final offer
provided by each party on each issue in dispute.
A third requires the arbitrator to adopt one com-
plete package of proposals over another. There
also are variations crossing the lines of these ap-
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